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5 November 2018 AT T BT (ardier-1)
' Office of the Commnsgmer (Appeals-])
EEsT &
To, % T 5
The Cormmissioner of Central Tax (Appeals)-L, 1 2 Ngv 2“19

9™ Floor, Piramal Chambers,
Jijibhoy Lane, Lalbaugh, gt E E /ﬁ&@E’VED

Parel, Mumbai -~ 400 012.

Respected Sir,

Ref: Order-In-Appeal No. IM/CGST A-I/MUM/357/18-19 dated 31 August 2018 received on

15 October 2018,
Service Tax Registration No.: AAACQ0281CST001

Sub: Application for Rectification of Mistake in Order-In-Appeal passed by Learned

Commissioner of Central Tax (Appeals)-I.

This is with reference to the captioned Order-In-Appeal (‘O.1.A°) issued by Learned
Commissioner of Central Tax (Appeals)-1 ('Ld. Commissioner (Appeals)) to Quantum
Advisors Private Limited situated at 6% Floor, Hoechst House, Nariman Point, Mumbai,
40021 (hereinafter referred as ‘QAPL’/*We'f'Us’). The said O.1.A. is dated 31 August 2018
and received by us on 15 October 2018.

We would like to submit that there is an error apparent on record in the O.[.A., pertaining to
the rejection of refund amount by contending that there is no export of services rendered
prior to period 28 February 2010. The impugned O.L.A. has erroneously further challenged
the legal existence of QAPL merely to reject the refund amount on export of services made
to the Overseas Clients. It appears that your good office while passing the O.1.A. has not
understood the business and the legal status of QAPL.

Quantum Advisors Private Limited, 6th Floor, Hoechst House, Nariman Point, Mumbal - 400 021, India.
91-22-6144 7900 f 2283 0322 Fax : 91-22-2285 4318 E-mail : Info@QASL.com Website : www.QASL. com
CIN-U65990MH1930PTC055279



QUANTUM

In view of the same, we have elaborately covered the error / mistake made by your

goodself in the Application made in Annexure A to this letter.

we would like to humbly submit before your goodself that the impugned Order may be
rectified at the earliest. In case your goodself would like to have the facts (as mentioned in
Annexure A) substantiated, we would be pleased to appear before your goodself and
substantiate the same with documentary evidence.

We would also like to submit before your goodself that we reserve our right to
contest the matter on merits and / or on limitation to file an appeal against the
O.LA.

We crave leave to add, alter or amend all or any of the submissions mentioned
hereinabove in this application for rectification of mistake and to lead such oral and /

ot documentary evidence as may be considered necessary.

Thanking You,

Yours sincerely,

For Quantum Advisors Private Limited

/
Of"" :"'/

{Piyush Thakkar)

(Chief Operating Officer)

Encl: a/a
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Rectification of Mistake Annexure A

1. This Application pertains to the Order-in-Appeal ("O.[.A."} received by M/s
Quantum Advisors Private Limited ("QAPL/ We / Us / Our / Applicant’) for
the period 1 December 2009 to 30 June 2010 rejecting the refund amount
of INR 5,61,150/-. The Applicant would like to submit that the amount of
refund denied and the grounds taken for such rejection in the O.1.A. is
complately erroneous as it results into questioning the legal existence of
the company, which is outside the jurisdiction of the Ld. Commissioner
{Appeals}.

2. In view of the above, we would like to highlight that there is a severe
mistake apparent on record from the O.1.A. in rejecting service tax refund
of INR 5,12,396/- on the premises that the Appeilant is working on behalf
of the Foreign [nstitutional Investor and has no separate legal existence,

3. Background of the businass of QAPL:

Quantum Advisors Private Limited, was founded by Ajit Dayal as India’s first
institutional equity research house in January 1990. QAPL pioneered a
quantitative as well as qualitative analytical approach to equity investing in India,
providing — for the first time - consistently applied valuation metrics to evaluate
investment opportunities in India’s emerging stock markets. Over the years,
QAPL has continued and enhanced its tradition of extensive financial analysis and

value investing, as it has evolved into an investment advisor and asset manager.

As one of the first portfolio managers to adopt a fundamental approach to
investing in [ndian equities and having worked with leading fund managers in the
United States, Europe, and Asia, QAPL has positioned itself to help international
investors to capitalize on the investment opportunities in the Indian markets
while being apprised of some of the unique risks associated with such

opportunities.
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QAPL is currently registered as a Portfolio Manager with SEBI, an Investment
Adviser with the SEC, and a Restricted Portfolio Manager with the Canadian
Provinces of British Columbia {BCSC), Ontario (0SC), and Quebec {AMF}. In
addition, QAPL provides investment advisory services to its affiliate QIEF

Management LLC, based in Mauritius,

QAPL currently provides discretionary investment advisory services to [ndian
individuat clients and foreign institutional clients {such as offshore funds, sovereign
funds, pension funds, university endowments etc.). Qur clients are currently based in
India, Europe, United States, Canada and Mauritius. We generally manage our client
accounts with either a focus on the Indian listed equity market or a focus on the
Indian fixed income securities market,

We also provide non-discretionary investment advisory and back office services to
QIEF Management LLC, Mauritius, an SEC registered Investment Advisor (QIEF).

4. Rectification of Mistake

The Applicant would like to submit that the Ld. Commissioner (Appeals)
has grossly factually erred in understanding the business and legal
standing of QAPL as an distinct entity. The Appellant further submits that
nature of the business and the legal status of QAPL has been
communicated at the time of Personal Hearing on 30 August 2018 and was
documented through the written submission furnished against the Order-
in-Original No. KJS/R-159/2011 dated 13 October 2011, passes by Deputy
Commissioner of Service Tax-I, Mumbai. However, the same was not
considered by your goodself at the time of issuing the O.L.A.

4.1 Mistake on imposing an allegation on QAPL as a passive holding
company of Foreign Institutional Investors {FIIs).

4.1.1 The relevant extracts alleged by Ld. Commissioner (Appeals) in
O.L.A. in para 12 that QAPL is the passive holding company of FlIs

is reproduced below:
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'The company in [ndia is & passive holding of the Fils.’

Strongly disagreed with the views of the Ld. Commissioner

(Appeals)
4.1.2 The Appellant hereby submits that QAPL is not holding company of
any FII and it does not own or holds any security for or on behalf of

any of its clients,

The shareholding structure of QAPL as on 31-Mar-2010 was as

below:
i
Shareholder Name % of holding_j
| Mr. Ajit Dayal 35.700% |
M/s Menlo Oak Venture Investments 48,150% |
- |
Quantum Advisors ESOP Trust/ Employees 16.150% |
— : {
Others 0.001% J
Total — 100.001% |

Further, at para 12 of the impugned O.L.A., the Ld. Commissioner
(Appeals) is referring QAPL as passive holding company of Fils and
in para 13 of the O.[.A., the allegation has been raised that QAPL
has a parent company situated outside India. These statements are
contradictory and the said appellate authority i.e. Ld. Commissioner
(Appeals) has totally misunderstood the facts of the case as result

of which he came to the above conclusion.

4,1.3 In view of the above, the Applicant would like to submit that the
above accusation of the Ld. Commissioner {Appeaals) in tha O.1.A. is
incorrect and therefare, needs to be rectified.

4.2 Mistake in striking a serious allegation on QAPL being an
extended arm of foreign companies and have no existence of its

oWn.
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4.2.1 The relevant excerpts alleged by Ld. Commissioner {Appeals) in
0O.L.A. in para 12 on the above charge is reproduced below:

‘It is an extended arm and mere establishment of the foreign
companies in India. It has no legs to stand-on its own as the very
exfstence of the [ndian Company is at the will and wish of parent

company’

- Strongly disagreed with the views of the Ld. Commissioner
(Appeals)

4.2.2 The Appellant does not have any [ndian or foreign parent company
and is in existence since 19%0. Menlo Qak Venture Investments,
which owns 48.15% stake in QAPL, is a passive financial
shareholder and has no role in management and operations. Menlo
Oak doesn’t provide or receive any services from QAPL. [t also
doesn’t have any contract with any of the clients of QAPL.

Our clients are currently based in India, Norway, United States,
Canada and Mauritius. None of our clients own any shares in QAPL.
Below is the details of client wise export revenue sarned by QAPL
during the financials year 2009-2010 from which we can see

reimbursement of expenses are only.0.46%  of total export

revenue.

o - | Amount Amount
Client Name Location (USD) {INR)
Norges Bank lnvestment -

Management Norway 8,538,249 396,434,740
Russel Ireland 3,302 149,057
QIEF Management LLC Mauritius 481,529 22,803,915
Total Amount 9,023,080 | 419,387,712
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Debit Notes for i

reimbursements of expenses | Mauritius 41,871 1,937,453

Debit notes as % of total |
|
revenue 0.46% 0.46% I

4.2.3 . Based on above, the Applicant would like to submit that the above
accusation of the Ld. Commissioner (Appeals} in the O.LA, is

utterly concretely incorrect and therefore, necessitles rectification.

4.3 Mistake on contention that QAPL cannot act on its own and
cannot provide its services to other independent entities other

than its parent company.

4.3.1 The relevant excerpts alleged by Ld. Commissioner (Appeals) in
O.1.A. in para 12 on the above charge is reproduced below:

‘it cannot act on its own and it cannot provide any service to any

other independent entity except to the parent company.’

Strongly disagreed with the views of the Ld. Commissioner

{Appeals)

4.3.2 QAPL does not have any [ndian or foreign parent company and
provides its advisory services to various other clients like sovereign
funds, off shore funds, pension funds, universities. All the clients of
the Applicant are situated in different parts of the world like US,
Maurtius, Ireland, [ndia, Norway etc. All of our clients are

independent entities and none of them are shareholders of QAPL.

4.3.3 The Applicant hereby requests to rectify the O.L.A.
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4.4 Mistake on the objection that the agreement signifies that QAPL
is acting on behalf of the parent company by providing asset or

portfolio management in India as fund manager.

4.4.1 The relevant citations alleged by Ld. Commissioner (Appeals) in
0.1.A. in para 12 on the above allegation is reproduced below:

Ht is Further evident from the agreement that the applicant have
been acting on behalf of their parent company by way of
Asset/Portofolio Management in India as Fund Manager.”

Strongly disagreed with the views of the Ld. Commissioner

(Appeals)

4.4.2 QAPL don't have any Indian or foreign parent company and is not

acting on behalf of any of its shareholders while providing services
to its clients.
Menlo Oak Venture Investments, which owns 48.15% stake in
QAPL, is a passive financial sharehoider and has no role in
management and operations of QAPL. Menlo Oak doesnt provide or
receive any services from QAPL. It also doesn't have any contract
with any of the clients of QAPL.

QAPL has direct agreement with its clients and it provides its

services directly to clients located in various parts of the world.
4.4.3 |he Apphcant hereby reguests to rectify the O.LA.

4.5 Mistale on the allegation that QAPL is a communication channel

for information flow between the investee company and Flls.

4.5.1 The relevant citations alleged by Ld. Commissioner {Appeals) in

O.1.A. in para 12 on the above allegation is reproduced below:

'Further, the appellant as Fund Manager/Director entrusted with the

responsibility of an observer, monitoring investee company’s

=T
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performance & developments and as a communication channel for

information flow between the investee company and FIIs.’

Strongly disagreed with the views of the Ld. Commissioner

{Appeals)

4.6 Mistake on the allegation that QAPL is conducting business on

behalf of the parenat company.

4.6.1 The relevant citations alleged by Ld. Commissioner {(Appeals) in

O.[.A. in para 12 on the above allegation is reproduced below:

‘Thus, it is evident that the appeflant is conducting its business in

{ndia on behalf of their parent company i.e. Flis’

Strongly disagreed with the views of the Ld. Commissioner

{Appeals)

4.6.2 QAPL does not have any Indian or foreign parent company. It has
its own business of investment advisory services. Details of
FeEvenue

4,6.3 generated during financials year March 2009-2010 from clients
located in various parts of the world are mentioned in peint no.
4.2.2, above.

4.6.4 The Applicant hereby requests to rectify the O.L.A.

4.7 Mistake on the allegation that QAPL plays an active role In
conclusion of contracts between FII and its clients, and provides

support services, hence falls under the definition of Intermediary.

4.7.1 The relevant citations alleged by Ld. Commissioner (Appeals) in

O.1.A. in para 12 on the above allegation is reproduced below:
‘Hence, the appelflant plays an active role in the conclusion of the

contract between FlIs and their clients in India and provides

support services in matter and as such correctly fails in the
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definition of ‘“intermediary” as per Rule 2(f) of the Place of

Provision of Services Rules, 2012. *

Strongly disagreed with the views of the Ld. Commissioner

(Appeals)

4.7.2 QAPL is currently registered as a Portfolio Manager with SEBI, an
Investmant Adviser with the SEC, and a Restricted Portfolio
Manager with the Canadian Provinces of British Columbia (BCSC),
Ontario (0OSC), and Quebec (AMF). It has FII as its own clients and
negotiates with its FL{ clients on its own and for its own business of
investment advisory services. Hence, Ld. Commissioner (Appeals)
conclusion that QAPL is acting as an intermediary is wholly

incorrect.
4.7.3 The Applicant hereby requests to rectify the Q.1.A,

4.8 Mistake on the allegation that QAPL failed to prove that there are
exports involved. Neither FIRC reflects nature of export nor do
export invoices claimed to have been raised by QAS contain any

details of exporter.

4.8.1 The relevant citations alleged by Ld. Commissioner {Appeals) in
O.L.A. in para 13 on the above allegation is reproduced below:

‘Further, it is seen that the appellant failed to prove that there is
export involved. Neither the FIRC reflects the nature of exporl riol
export invoices claimed to have been raised by the appellant Jv not
contain any details of export nor the amount of FIRC co-relatable

s

with the invoices.

Strongly disagreaed with the views of the Ld. Commissioner

{Appeals)

4,8.2 The Applicant submits that the services of Investment Advisory,
Portfolio Management, Back Office and Support Services are

L
oy |
LY
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provided by QAPL to its various clients. The export invoice is raised
in foreign currency and the due consideration is also received by
QAPL in convertible foreign exchange. The said fact is documented
in the written submissions furnished to Ld. Commissioner

{(Appeals).

Further, sample copies of FIRC reflecting nature of inward
remittance and export invoices reflecting nature of services

provided to Overseas Clients are attached herewith as Annexure B.

4.8.3 Based on above submission, the Applicant hereby requests to
rectify the O.[.A.

4.9 Mistake on the allegation that QAPL is receiving reimbursement
of expenses against the employee expenses, which is depicted
based on financials records, and therefore, the relation between

QAPL and their parent company of employer and employee

4.9.1 The relevant citations alleged by Ld. Commissioner (Appeals) in

O.[.A. in para 13 on the above allegation is reproduced below:

‘The financial records shows that they are receiving the receiving
the reimbursement of expenseas against the employees expenses.
Thus from the entire transaction it is evident that the relation
batween their pareat company and the appelfant is that of

employer-employee relationship.’

Strongly disagreed with the views of the Ld. Comrnissivier
{Appeals)

4.9.2 Kindly refer point no. 4.2.2 above about details of export revenue
earned by the QAPL by raising export invoices and export debit
notes during the year ended March 2010. QAPL has received
reimbursement of expenses from its associate company based out
of Mauritius. This associate company is not the parent company of
QAPL. From the list, it can be seen that QAPL has received a very

-
af
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small portion as reimbursement of expenses as compared to the
export revenue generated by it, from various clients. Also, the
reimbursement of expenses doesn't include any employee refated

expenses.

4,9.3 Based on above submission, the Applicant hereby requests to
rectify the O.L.A.

5. Therefore, it is clear that the O.1.A. passed by your goodself contains the
mistake apparent on record which needs to be rectified and a revised

order needs to be issuad.

6. It is prayed that the mistake apparent on record may kindly be rectified
and the O.L.A. is modified accordingly.

For Quantum Advisors Private Limited

— '4? 'Q' / ‘;;:\ )‘\
L Wy e

= o AR5 o |
Piyush Thakkar i-:‘_\r%}‘.\'-\;:'l‘\-’"' |23
: : . NG s Y
Chief Operating Officer Nwnh T
Slispse mE
Encl: afa
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O-1-A No. IM/ CGST A-I MUM/ 357/ 18-19 [t 2

9™ FLOOR, PIRAMAL CHAMBERS, JUIBHOY LANE,LALBAUG, PAREL,
MUMBAI-400012

NATION
o2 TAX
od MARKET

Email ID:.appeall mum@gmail.comTe) Phone No.:022-24700913

OFFICE OF THE COMMISSIONER OF CENTRAL TAX (APPEALS-I), MUMEAI,

F.No./F1.8 . V2(A)ST-1/66/2012 &
Mumbai, dated /! .10.2018

ORDER-IN-APPEAL NO. IM/ CGST A-1/ MUM/ 357/ 18-19 dated 31.08.2018

i F¥er il AT / Date of Passing : 31.08.2018
FR F Frigai® / Dateof Issue = .10.2018

[T Passed by COMMISSIONER (APPEALS),

=, 3E AR 3-]@3-’?[(3-]‘@]31‘)_[, ﬂag Dr. |. Marianna | CGST & CX, MUMBALI

P 3N GEAVORDER-IN-ORIGINAL NO.:- K3S/R-159/2011 dated 13.10.201!

&)/ PASSED BY - Deputy Commissioner, Service Tax - 1, Mumbai

AN Annil ﬁpﬂ

srdrarsdly srcareff 177 3 9am: //&‘K -1, iy

Name & Address of the Appellant Namne & Address off/the Rpsp"‘d’c@
1. M/s. Quantum Advisors Pvt. Lud., Deputy Commlhsféncn /
Regent Chambers, 503, CGST& CEx i [
5th Floor, Nariman Point, Mumbai South C
Mumbai — 40002]. Mumbai. &
i r.-r Ser
S
B L e e e D LD L E e B L e G M B T e R B R I e Bt e

Any person aggrieved by this Order-In-Appeal may file appeal applicaiion 10 the authority as he casemaybe:-

(D) FERIaIcaIGem AT e, RV RTURIFEFanaiasTio Aaharar i gaaaad, FGETTR,
fearaTeE,  USTaiaHT, gga:‘rﬁm-enﬁm o, N, womenr, HASEFHTAY, dERke-

TeeoGt FHAET Ihw Fd’l?l’ﬁ' RIB1)(i) Under Section 35EE of the Central Excise Act, 1944, an appeal lies
to the Joint Secretsry to the Government of Indiz, Ministry of Finance, Department of Revenue, HUDCO
Vishala Building, 14, B- Wing, 6 Floor, BhikajiCama Place, NEW DELHI-110 066, in respecl of the
following:-

@ A e e I H g a e U SRR TS TS T ATl
aﬁgﬁﬁymﬁmmumﬁmamwmﬁﬁﬁﬁm A case of loss of goods where the loss

cn:curs in iransit from a factory to a warehouse or to another faclor\» or from one warehouse to another or during the
course of processing of the goods in a warch@use or in storage whether inafactioryorinawarehouse;

(YA T AT Y T e o I S e Te e e AT ST e GEe Tt et 3 0o Tehaf e e vyt
EFHESAHETHAT FiA A FITETaRT(h) A Rebate of duty of excise on gpods exported 10 any couniry
or territory outside India or on excisable materials vsed in the manufacture of goeds which are exporied 1 any
Country or terrilory ountside India; (m%mmﬂﬁiﬁaﬁnm(mmﬁaﬁaﬁmﬂwn)
Gocds  exported  ouiside  India  (export to  MNepal or  Bhutan) without  payment  of
duty Ty F IR ABrIE e SCR 3T HTI D E e R I e G LY B R e Gl ER A G G B D E )

TEFEERANEST G fcafuiHT) A2, IR FINGdeafaEieds 10y, nEaaiaherigti@)

Credil of any duty ailowed to be ulilized towards payment of excise duty on final product under the provisions of
this Act o the rules made thereunder and such order is passed by the Commissioner {Appeals) on or afier the date

appointed under Section 109 of Fipance {Mo. 2) Act, 1998(%) Rem wfefes gaay R (1)86
FfAsiraraua A GTHNCUTHARR (e)moner involving rebite of Service Tax under proviso 1o Section
86(1) of Finance Act, 1994, (ii).=ETd IeUlE Yedh HIUTATA 1wy for uNTIvEs fF 39U(2) SHTgEN
3-mﬂ?§ﬁfﬂmﬁum¢wmmm#q@ﬁmmmammmmaﬁu
FUTSHHHIL - 2007 /1 000FTTATE G- fr e aiRvl

(i) The application shall be made in such form and verificd in such manner as may be specified by Rules
made in this behalf and should be accompanied by a fee as below or as prescribed by the appropriatc avthority:-

Two hundred rupees. where the amount of duty/lax and inmerest demanded, Nine or penally levied by any Central
Cxeise officer in the case to which the application relates is one lukh rupees or Jess:(a)Cne thousand rupees, where
the amount of duty/tax and interesi demanded, fine or penalty levied by any Cemrat Excise officer in the case to
which the application relutes is more than 0n¢ lakh rupees or less;ln terms of Sub-Section (3) of Suetion 35EE of

o
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the Central Excise Act, 1944 and should be accompanied by a copy of TR-6 challan evidencing payment of fee as
mentioned above under major heads of accounts.

11 ()RS TER e e 1R I R TR T Ry
v femre eraRaITaTR R R e e A T LRI 1 0% I %

10@@@%31&3%@“1%,@@&%
Bome, FEAESCIRYERaET, sfveaafeor [ERTE R (WZB)| e

=
34,W.W,W@,@~ goooosli(i) In all other cases, appeal under Section 35B of
Central Excise Act, 1944 / Under Section 86 of Chapter V of the Finance Act, 1994, appeal lies to The Customs,
Excise & Service Tax Appellate Tribunal, | West Zonal Bench (WZB)], Jai Centre, 4™ foor, 34, P. D’Mecllo
Road, Poona Street, Masjid Bunder (E), Mumbai-400009, on payment of 10% of the duty/tax demanded where
duty/tax or duty/tax and penalty are in dispute, or penalty, penalty alone is in dispute, in terms of Section 35F of
: a

Central Excise Act, 1944 . v
(ii) W@ﬁﬁuﬁzquu%@a@(s)ﬁmmﬂqaama—zrmﬁﬂmca{s)

mmmﬁwmﬂmﬁﬂmmmﬁmﬁamwﬁm ; St O

: : = 2, T S
AT Al HTee e | ‘_ﬂ.ﬁaﬁz"? B
terms of Section 35B(6) of Central Excise Act, 1944/ Section 86(6) of Chapter V of the Finangy ﬁfﬁm&c :
appeal 1o the Appellate “Tribunal shall be in the prescribed form and shall be verified in the pr I[' __g'ﬁ manek an \e

shall, irrespective of the date of demand of duty/service tax and interest or levy of penalty ing
appeal is made, be accompanied by a FEE in the form of crossed Bank Draft in favour of Assst
Tribunal. The FEE payable is mentioned below:-

@ AT

tigp lo-\!‘yﬁh the §ets %
Registranifithe 32 %
Ve )

L ",J_

FRIGET 1 e0o (THESTR) THAHEFTE | \\\x_ *

(a) Where the amount of duty/tax and interest demanded and penalty levied by an Central Excise Officer in
the case of which the appeal relates is five lakh rupees or less, ane thousand rupees,

(@ Wﬁmmwmmwm? ; E

TR TEF RIS GHTAG, gooo (WHESN) wdRTAegIre, 3T

() Where the amount of duty/tax and interest demanded and penalty levied by any Central Excise Officer in

the case of which the appeal relates is more than five lakh rupees but not exceeding fifty lukh rupees, five thausand
rupees,

AR 000 EHESIY) TIAFHFFR )
{©) Where the amount of dury/lax and interest demanded and penalty levied by any Central Excise Officer in
{he case to which the appeal relates is more than fifty lakh rupees, 1en thousand rupees;

{iv)&a@ﬂmwm%ﬁmywmmmmmamﬁaw%

- =3
UWWWWWWWMW@WWW application
made before the Appellate Tribunal in an appeal for grank of stay ar for reciification of Mistake or for any other
purpose or for restoration of an appeal of an application shall be accompanied by a fee of five hundred ropees.
(v)‘-‘:iﬁf%ﬂa%ﬁ?t#ﬁi‘drﬁﬂﬁ%?ﬁj|Em.11|.:ﬂd%ruusmw"|ﬂ.w_g'vmu'ﬁf‘mqudﬁmﬂﬁihﬁrﬁwaﬁmﬂmt

ArEsuEfeEdadTITS (v} 1{ this order covers a number of Orders-1n-Original, fee of Rs. 200 / Rs. 1000/ /
Rs.5000/- 7 Rs 100007 for such Order-in-Original should be paid in the aforesaid manner notwithstanding the
foct that the appeal 10 the Appellale Tribunal or any applicalion & the Central Government, as lhe case may be,
filed.

2. (1)aATER( ¢ JeRaTH: AT R AT AT AT T R O AT

9T, ﬁmaﬁmmmﬁaﬁaﬁmﬁmm_mﬁmwﬁam.m I case of Para Neo. | (i), an
application to Central Government should be in duplicate and be accompanied by two copies of the Order and 1wo
copies of Order-in-Original which has given rise to the order. One copy of each application, the order appealcd
against and the order of the Adjudicating authority chall bear anitem 6 of the Courn Fee Acl 1870, as
amended
.z.unsﬂammuﬁﬂmﬁgsﬁwﬁmﬂaamnﬁmaﬂﬁ?ﬁa#ﬂﬁﬁm@ﬂﬁmaw
aﬂ-(l)vaunamgmﬁmﬁmqﬁﬂmm (1) 1n case of Para No.1 (ii} the appeal 10 the Appellate Tribuna!
ghiould  be accompanied by four copies (One copy of which a1 least shall be certified
copy}.z.{lll)gmntm‘fc—aﬁﬁﬁﬁ’téﬂi‘mﬁaﬂmc ISl s(ERIEICIERD rE AR T T TR ()31
rﬂ‘m(;i)ﬁnmﬁaﬁmqﬁ%mmﬁmﬁﬁﬁﬂﬂmmaidﬁ‘mmm.u1|) Any person aggrieved of this order

may file an appeal in prescribed form to the guthority as mentioned in Para 1 (i) and 1 {ii} within 3 months from the
date of communication of Ihis order and be addressed to the authority as the case may be.

3.mamaa:aﬁu3?qmﬁn}ﬁaﬁﬁhﬁﬁ'mﬁﬁr mamﬁ,mawmﬁﬁ?mmmmﬁlmw
‘M)ﬂﬁf@ﬁﬂﬂwﬁ‘ﬂﬁf@aﬁﬁﬂﬂ&ﬁﬂﬁjﬁﬂﬁﬂﬁmﬁlnttemion is also nvited to Rules governing

these and other related matlers contained in Ceniral Excise (A ppeuls) Rules, 2001 and the Customs. Excise &
Service Tax Apptlate Tribunal {Procedure) Rules, 1982
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[ ORDER-IN-APPEAL NO:- IM/ CGST A-I/ MUM/ 357/ 18-19 Dated :- 31.08.2018 |

1. BRIEF FACTS OF THE CASE :-The present appeal is filed by M/s. Quantum
Advisors Pvt. Lid. (hereinafier referred to as “the appellant™), sitnated at Regent Chambers, 503,
5th Floor, Nariman Point, Mumbai - 400 021 against Order-In-Original No. KIS/R-159/2011
dated 13.10.2011, passed by the Deputy Commissioner, Service Tax-I, Mumbai

2. The brief is that the appellants having Service Tax Registration No.
AAACQO281CSTO01 under the category of ‘Banking & other Financial Services’ had filed
three (3) refund claims totally amounting 10 Rs.1,20,86,404/- of unutilized Cenvat Credit for the
period Oct.2009 to June 2010 i.e [(i)Oct.09 to Dec.09-Rs.72,930/~ ii} Jan.10 To Mar.10-
Rs.90,30,936/- iii) April.10 to June.10 —Rs.29,82,538/-Junder Notification No.5/2006 - CE (NT)
dated 14.03.2006 as amended read with Rule 5 of CENVAT (redit Rules, 2004 and the
Adjudicaiing Authority rejected the partial amount of refund ¢laim of Rs.6,34,080/- on merits as
per the provisions of Section 11B of the Central Excise Act,1944 as made applicable 1o the
service tax by virwe of Chapter V of section 83 of Finance Act,19940n the grounds that 1) some
input invoices were missing 2} some input invoices were not eligible as input service and have
no nexus with the ouiput service exported 3) cenvat credit prior to 28.02.2010 did DR AT s
export. 4) the claim for the period * Oct. 2009 to Dec.2009%as Time barred : '
the

3. APPELLANT’S DEFENSE: Aggrieved by the impugned order, the
the present appeal on the following grounds:
e The appellant submitted that they accepted that the refund claims
2009 10 Dec.2009" is barred by limitation of time as prescribed undig
Central Excise Act,1944 as made applicable to the service tax by virtue of SceH

the Finance Act,1994 . Therefore, they dropped its claim for refund of Rs . 72930/- in this
respect.

o It is submitied that the insurance premium is paid lowards insurance for professional
indemnity. It is also one of the very important Human Resource(HRY initiatives to retain
the appellant’s cmployees. They further relied on the decision in the case of
Commissioner of Central Excise, Pune-II vs.l.J.Muthu Foods Pvt.Lid. 2009 (234) E.L.T
95 (Tri-Mumbai)

o Conditions for export of services are fulfilled for the period before 27.02.2010-

If the service is delivered to the principal beneficiary who is outside India it ought to be
that the same are also ‘used outside India”, Services provided by the appellant used by
the Flls which are located outside India in its business and the benefit of such services
arises to Flls situated outside India. All these services are provided 1o and are exclusively
meant for use in the business of such FIIs. Thus, it may be said that the services are
provided from India and used outside India. Also, the Circular No. 141/10/2011 ST dt
01.05.2011 based on which the adjudicating authority has concluded that the services
provided by the appellant to its overseas customers are not used outside India states that
Circular no. 111/05/2009-8T was issued on 24.02.2009 on the applicability of the
provisions of the Export of Services Rules,2005 in ceriain sitwaiions. It had clarified on
the expression “used outside India’ in Rule 3(2)(a) of the Export of Service Rules,2005 as
prevalent at that time. Funther Circular no. 111/05/2009-ST{Supra) has not been
rescinded or superseded and that the same is still binding for determination whether a
transaction of providing service may be regarded as expont of services. The issue whether
the services provided by Indian entities 10 [inancial institutions who ultimately invest in
India could be regarded as export of services was specifically examined in the above
circular and it was clarified that BOFS are classified under category III as defined under
Rule 3{1) (iii) of the Export of Service Rules,2005 and for category I} services [ Rule
3(1) ()] it is possible that export of service may take place even when all the relevani
activities take place in India so long as the benefits of these services accrue outside India.

5
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Thus, the appellant is specifically covered by the clarification made in theCircular no.
111/05/2009-ST(Supra). Hence, the services provided by the appellant should be
regarded as export of services and the refund of the CENVAT credit availed and
remaining unutilized should be allowed to the appellant as refund.

e Rejection of Rs.1359/~ on account of Non availability of input service invoice — In this
regard, it is submitted that copies of all invoices as mentioned to have been missing in the
refund claim had been submitted again for perusal. Further, vide circular No.120/01/2010
—ST dated 19.01.2010 that in case of incomplete invoices, the department should take a
liberal view in view of various judicial pronouncements by Courts.

e Denial an amt. of Rs.623/- pertaining to service tax paid on service charges paid for
procurement of food coupons from Sodexo pass Service PviLid - These services pertain
towards service charge on pon-convertible food coupons supplied to the appellant by
Sodexo. These are in turn distibuted among the employees of the appellan who use it for
purchase of food /beverages for consumption during working hours. Thus, it is one of
very important HR activity which would be core to any service organiis,a;jgnhlikc the
appellant’s. Thus, these services are essential in order to provision of ;pufrﬁuhs :
the appellant and hence qualify as input services as per CCR. JLE ¢

The same was attended by Mr.SandeepJaiswal, CA and Ms.DishaKhetan,

4. PERSONAL HEARING:-The personal hearing in the matter was%

the appellants. The appeal is on the rejected amount of Rs.6,34,080/- on 1
have not fulfilled the condition of Rule 3(2) of Export Service Rules,2003. Said.anfou
Rs.72,930/- Not pursued + Rs.5,61,150/- ( Rs.3,] 2,396/- export prior to 28.02.20 +Rs.46,7727-
General Insurance +Rs.1359/- Missing invoices +Rs. 623/- not pursued). For Rs. 5,12,396/- the
appellant reiterated the submission made and relied upon the case laws a) FIL Capital
Advisors(]) P.Ltd — 2015(40) 8.T.R.543 ( Tri-Mumbai) b) Commr. of 8.T. ,Mumbai vs N.V.
Advisory Services Pvt.Ltd - 2013(3%)} S.T.R.210 ( Tri-Mumbai). For Rs. 1359/-Missing invoices
are submitied.ForRs.46,777/- it is contended that the General Insurance are required for business
and not for personal use. Further as far as export Tules are concemed the appellants falls under
Rule 3 Gii) of the Export of Service Rules,2005 as the recipient of service is outside India so
benefit acerued to service recipient outside India

5. DISCUSSION & FINDINGS- 1 have carefully gone through the facis of the case, the
impugned 0-1-0, the grounds of appeal filed by the appellant, the submissions made a1 the time
of P.H. The issue to be decided is whether the adjudicating authority has comectly rejected the
claims of refund or otherwise.

In brief that the appellants had filed three (3) refund claims totally amounting to
Rs.],20,86,404/- of unutilized Cenval Credit for the period 0c1.2009 to June 2010 i.c. [((YOet.09
1o Dec.09-Rs.72.930/ i} Jan1¢ To Mar.10-Rs.90,50.936/- iii) April 10 10 June.l0 -
Rs.29.82,538/-] under Notification No.5/2006 - CE (NT) dated 14.03.2006 =25 amended read
with Rule 5 of CENVAT Credit Rules, 2004 and the Adjudicating Authority rejected the partial
amount of refund claim of Rs.6,34,080/- on merits as per the provisions of Section 11B of the
Central Excise Act,1944 as made applicable to the service tax by virtue of Chapter V of section
83 of Finance Act.1994 on the grounds that they have not fulfilied the condition of Rule 3(2) of
Export Service Rules,2005, The details are as follows-

6.  a) Time barred -With regard to the refund claim for the period * Qct. 2009 to Dec.2009°
the appellant submitted that they have accepted that the refund claim for the peried * Oct, 2009
10 Dec.2009" is barred by limitation of time as prescribed under Sec.11B of the Central Excise
Act,1944 as made appliczble 1o the service tax by virtue of Section 83 of the Finance Acl.1994 .
Therefore, they dropped its claim for refund of Rs.72930/-- not pursued

Iy} Cenvat Credit in vespect of “General Insurance Service™-The Adjudicating Authority
bas disatlowed Cenvatl Credit of Rs.46772/- on “General Insurance Service™ on the ground thal

4
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-]

the appellant has failed to declare that the said input service is eligible as an Input serviceand
therefore no nexus with the ocutput services exported . In this regard, the appellant has submitted
that the insurance premium is paid towards insurance for professional indemmity. It is also one of
the very important Humian Resource (HR) initiatives to retain the appellant’s employees and are
required for business and not for personal use.

In the instant case, it is seen that the said services relating to employee’s insurance are for the
personnel use of the employees and do not have any nexus with output service. Since, the
appellant has not established that the said input service had any nexus with the output service
exported, they are not eligible for taking the cenvat credit - Disallowed.

). Rejection of Rs.135%/- on account of Non availability of input service invoice&Rs.
623/- as food coupons— The appellant has availed cenvat credit of Rs.1359/-on account of Tele-
communication services and Rs.623/on food coupons.The Adjudicating Authority has
disallowed Cenvat Credit of Rs.1359/- on the ground that the subjectinput invoices were
missingandRs.623/- pertaining to service tax paid on service charges paid for procurement of
food coupons. Now at appellate stage, the appel]ants have submitted the copies of the subject

appellam for personal benefit and also thcyhad not cstabhshed that the said :
any nexus with the output service exported. Hence liable to be rejected- Disa) gﬁr
&
7. Rejection of Rs. 5,12,396/- on the ground that there is no expory &b
the appellants had filed refund claims under Notification No. 05/2006-CE
for unutilized balance Cenvat Credit availed on imput services used for provi
exported without payment of service 1ax and the Adjudicating Authority vide imie
has rejected the refund claim as the services provided by the appellant did not quahfy as export
for the period prior to 28 Febrary,2010 in terms of Board Circular no. 141/10/2011 dated
13,05.2011
In this regard the appellant subritted thatif the service is delivered to the principal
beneficiary who is outside India it ought to be that the same are also.‘'used outside India™.
Services provided by the appellant used by the Flls which are located outside India in its
business and the benefit of such services arises to Flls situated outside India. All these services
are provided to and are exclusively meant for use in the business of such Flls. Thus, it may be
said that the services are provided from India and used ouiside India. Also, the Circular No.
141/30/2011 ST dt 01.05.2011 based on which the adjudicating avthority has concluded that the
services provided by the appellant 1o its overseas customers are not used outside India states that
Circular no. 111/05/2009-ST was issued on 24.02.2009 on the applicability of the provisions of
the Export of Services Rules, 2005 in certain situations. It had clarified on the expression ‘used
outside India’ in Rule 3(2)(a) of the Export of Service Rules,2005 as prevalent at that time.
Further Cireular no. 111/05/2009-ST(Supra) has not been rescinded or superseded and that the
same is still binding for determination whether a transaction of praviding service may be
regarded as export of services. The issuc whether the services provided by Indisn entities 10
financial institutions whe ultimately invest in India could be regarded as export of services was
specifically examined in the above circular and it was clarified that BOFS are classified under
category Il as defined under Rule 3(1} (iii) of the Export of Service Rules,2003 that export of
service may take place even when all the relevant activities take place in India so long as the
benclits of these services accrue outside India. Thus, the appellant is specifically covered by the
clarification made in the Circular no. 111/05/2009-ST(Supra), Hence, the services provided by
the appellant should be regarded as export of services and the refund of the CENVAT credit
availed and remaining unutilized should be allowed to the appellant as refund.

8. Firstly it is to mention that the Circular 141/10/2011 issued clarifying the instructions
issued in Circular §11/05/ 2009 vis a vis the Rule 3(2) (a) of the Export Service Rules which has
been amended w.e.f 28-02-2010. The appellant’s contention on the above circulars is correet. In

5
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the light of the above submission of the appellant, it is relevant o peruse the observations made
by the adjudicating authority.The adjudicating authority vide para no. 6 of Order-In-Original has
elaborately discussed the above issue and concluded that “rhe effective use and enjoyment of the
service will of course depend on the nature of the service. Further para 2 of the said circular
states that in a situation where the consultancy, though paid by a client located outside India , Is
actually used in respect of a project or an activity in India the service cannol be said to be used
outside India, also in para 5 of the Circular, it is clearly stated that the Circular no.
111/05/2009-STexplained the expression wsed outside India’ only and the other conjunci
conditions ,as applicable from time (o time aiso need 10 be independently satisfied for ovailing
the benefit of an export.” And F urther vide para no. 8 of Order-In-Original it was concluded that
“In light of Circular No.141/1 0/2011-TRU dated 13.05.201 1it appears that as the invesiment
advisory services (activities) are being used in India, the same cannot be reated as export of
service for the period prior to 27. 02.2010 till clause(a) of Rule 3(2) of Export Service Rules, 2005
which interalia stated ** such service is provided from India and used outside India” was in foree
Therefore refund claim of the accumulaied Cenval credit prior 1o 27. 02.2010 is liable for

rejection.”

9, For more clarity it is desirable to peruse the relevant provisions at that relevant point of
time,
Export of Service Rules - 2005.( As existed prior to 27-02-201 &)

Vide para 3 Expori of taxable service.-

(i) specified in  clause (103) of section 03 of the Aci b i
fa) sub-clauses {7z20) and
(b) those specified in clenise (i) of this rule excepl when the provision of fexable™ e -
specified in sub-clauses (@), (zzzc), (z22r) does not relate 10 immovable property; and
{c) those specified in clause (ii) af this rule,
when provided in relation to business or comierce, be provision of such services 10 @ recipient
located outside India and when provided otherwise, be provision of such services 19 a recipient
located ~ owside  India el the  lime of provision of such  service:

Provided that where such recipient has commercial establishment or any office relating thereto,
in India, such taxable services provided shall be treated as export of service only when order Sfor

provision of such service s made from any of his commercial establishment or office located
owiside India

(2) The provision of any taxable service shall be reated as export of service when the following
conditions are saiisfied namely =

faj such service is  delivered owiside Indin and used outside India; antd
(b) paymen! for such service provided outside India is received by the service provider in
convertible foreign exchange.

The above Sub Rule 2 (a) of Rule 3 of Export of Services Rules, 2005, provides for the provision
of export service shall be treated as export of service, if said service is delivered outside India
and used outside India. In the present case there is no expor invoice showing the details of
mature of service and purportedly to have delivered outside India. Further, it is also seen that it is
not only not delivered ouside India, but also said services were used within India. Therelore,
they have not fulfilled the conditions of Rule 3(2)a) of Export Rules as mentioned above 10
consider as export of scrvice.

10, From the O10, it is seen that ihe appellant is engaged in advising the Foreign Institutional
Investors {Flls) in Indian Equities and primarily engaged in providing the *Banking and other
Financial Service.” in the nature of investment advisory, rescarch and analytical services 10 the
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foreign clients. Also,vide para 4(i} it is mentioned that ‘As persection 3.1.1 of agreement
“providing general information and advite on developments in Indian economy, the corporate
sector and the stock markets having a bearing on investment opportunities in India"reveals
thatthe benefits of the advisory service is accrued in India and hence it cannot be said that there
is an export. Therefore, the provisions of service consumed in India and also benefit of the

services accrued in india only.

11. In the instant cage, it could be seen that the appellanisare associate company of the
Forcign Institutional Investors. The advice given by the appellants are being used by the
associatefinvestment companies to invest in India only. Thercfore, the benefit is accrued to
India. Vide Circnlar No.141/1072011-TRU d¢ 13.05.2011, it is clarified that the term“accrual
of benefit” are not restricted to mere impact on the bottom line of the persons who pays for the
services and that the condition provided in the rule that ‘the service should be used outside India’
may be interpreted in the context where the effective use and enjoyment of the service has been
obtained. In the instant case, the effective use and the enjoyment of services are happening in
India andthe accrual of benefit and their nse outside India are also not in conflict with each other.
The appelfants could not prove the so called benefit of services is used outside India and the
benefit of the services accrued outside India. . Further it is to mention that the said Circular has
clarified the position prior to amendment 1o the Export of Service Rules 2005 w.e.f 27-02-2010.

12.  The company in India is a passive holding company of the I'lis.]t is drk{‘c\clen‘dedfafm anﬂ;‘ Py
mere establishment of the foreign companies in India. It has no legs to stand % EI\&lE? QRN i‘h:'. i
very existence of the Indian Company is at the will and wish of parent company Tannot

on its own and it cannot provide any service to any other independent entity except to the parem
company. Therefore it can be considered as an extended arm and mere establishment of parem
company. I is further evident from the agreement that the appellant have been acting on behalf
of their parent company by way of Asset/Portfolio Management in India as Fund Manager.
Further, the appellant as Fund Manager/Director entrusted with responsibility of anobserver.
monitoring investee company’s performance & developments and as a communication channel
for information flow between the investce company and FlIs. Thus, it is evident that the
appellant is conducting its business in India on behalf of their parent cor:pany i.e Flls, Hence,
the appeilant ptays an active role in the conclusion of the contract between Flls and their clients
in India and provides support services in matter and as such correctly falis in the definition of
“intermediary™ as per Rule 2(f) of the Place of Provision of Service Rules. 2012.

13. Further, i1 is seen that the appellami failed to prove that there is a export involved.
Neitherthe FIRC reflects the nature of expor nor export invoices claimed to have been raised by
the appellant do not comain any delails of exportnor the amount of FIRC co-relatable with the
invoices. This point is of more relevance as the appellants are the part of their parent company
acling on behalf of their parent company overseas by way of managing iheir business affairs in
India and also they are reimbursing the expenses towards maintenance of their office employees
working in the subsidiary company in India. The financial recordsshows thal they are recerving
the reimbursement of expenses against the employecs expenses. Thus from the entire ransaction
i1 is evident that the relation between their parent company and the appellant is that of employer
— employee relationship.

14.  Further, even in the regime of post negative list, if it is assumed that the appellant
provided BOFS to Flls in terms of Rule 9(a) and %c} of the POPS Rules, 2012 the place of
provision of the said BOFS services would be the place of provider of the service. Therclore in
this case, the claimant being a service provider for banking services, their place of service would
be the taxable territory Le. in India, which is provided by the claimant to their associaled
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enterprise i.e Flls and consumed for the clients of Flls in India Further, even if it is assumed that
the appellant provided BOFS to Flls in terms o Rule 9(a) and 9(c) of the POPS Rules, 2012 the
place of provision of the said BOFS services would be the place of provider of the service.
Therefore in this case, the claimant being a service provider for banking services, their place of
service would be the taxable territory i.e. in India, which is provided by the claimant to their
associated enterprise i.e FlIs and consumed for the clients of Flls in India.

15.  Further it could be seen by the agreement that the appellants were reimbursed all the
expenses incurred in relation to providing service to their parent company abroad. This
reimbursable expenses denotes the fact that even the taxes are reimbursed to the appellants. In
this regard, the appellants have not stated anything contrary lo the above observation. Therefore
claiming refund of taxes again amounts 10 double advantage and therefore, it amounis o unjust
enrichment which is not allowable under the law.

16. In view of the above findings and discussions, the Order-in-Original is upheld and the
appeal filed by the party is cismissed. [
T4
— 2 ﬂ/‘i}‘? %
{Dr. l.’Mariannal}
ommissioner of Central Tax
Appeals-l, Mumbai.

BY REGD AD/SPEED POST

e

To,
M/s. Quantum Advisors Pvt. Lid. 3feErs TSUPERINTENDENT
\/@l Chambers, 503, Hare (3mdTeH)-1,
5™ Floor, Nariman Point,Mumbai-40C02] Service Tax (Appeals)-
g2 / Mumbai
Copyto:

13 The Chief Commissioner, GST &C.Ex, Mumbai Zone , Mumbai.

2) The Commissioner. GST &C . Ex. Mumbai South Commissionerate, Mumbai.

3) The Dy/Asstt. Commissioner. GST & C.Ex, Division-VI11, Mumbai South
Commissionerate.

4) Master Copy.
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RTI REQUEST DETAILS

CCEMI1/R/T/21/00067 Date of 29/09/2021
Receipt :

Central Board of Excise and Customs - Central Excise on 29/09/2021 With
Reference Number : CBECE/R/E/21/00938

Registration No. :

Transferred From :

Remarks : for supply of information please

Electronically Transferred from Other Public Language English
Type of Receipt : Authority of Request
Name : Disha Khetan Gender : Female
28th Floor, Tower 3,, India Bulls Finance Centre,, Elphinstone Road (W),
Address : .
Pin:400013
State : Maharashtra Country : India
Phone No. : +91-61854828 Mobile NO: +91-

: 7387868322
Email : dkhetan@deloitte.com

Urban Education Above

Status(Rural/Urban) : Status : Graduate

Details not provided Letter Details not

Letter No. : Date : provided

Is Requester Below No Citizenship Indian

Poverty Line ? : Status

0 (RTI fee is received by Central Board of Mode of Payment

Amount Paid : Excise and Customs - Central Excise (original Gateway
. . Payment

recipient) )

Does it concern the life No(Normal) Request
or Liberty of a Person Pertains to

?:

Please let us know whether any Order/any document/any correspondence is
issued by
Commissioner (Appeals) against the Rectification of mistake application
filed on 12 November
2018 by Quantum Advisors Private Limited having Service Tax No.
AAACQO0281CST001 against

Information Sought : the Order-in-Appeal no. IM/CGST A-I/MUM/357/18-19 dated 31 August
2018 (received on 15
October 2018) for the Service Tax matter.

The copy of Order-in-Appeal and the filed Rectification of mistake
application is attached
herewith for your ready reference.

Original RTI Text : Please let us know whether any Order/any document/any correspondence is
issued by
Commissioner (Appeals) against the Rectification of mistake application
filed on 12 November
2018 by Quantum Advisors Private Limited having Service Tax No.
AAACQO0281CSTO001 against
the Order-in-Appeal no. IM/CGST A-I/MUM/357/18-19 dated 31 August
2018 (received on 15
October 2018) for the Service Tax matter.

The copy of Order-in-Appeal and the filed Rectification of mistake



application is attached
herewith for your ready reference.
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